
IN THE SUPREME COURT OF OHIO

State of Ohio, ex rel.

Bryan Twitchell

2509 Aldringham Rd.

Toledo, Ohio 43606 

and

Julian C. Mack

2124 Joffre Avenue

Toledo, Ohio 43607 

and

Sean M. Nestor

4640 288th Street

Toledo, Ohio 43611,

Relators,

-vs- 

Dr. Bruce Saferin, Chairman

Brenda Hill

Joshua Hughes

David Karmol, Members

Lucas County Board of Elections

One Government Center, Ste. 300

Toledo,  OH 43604 ,

Respondents.

)   Case No. 

     

)

) VERIFIED COMPLAINT FOR

WRIT OF MANDAMUS

) (Expedited Election Case Pursuant

To S.C.R.P. 12.08)

)

)

)

)

)

)

)

)

)

)

)

)

    

* * * * *

Relators, Bryan Twitchell, Julian C. Mack and Sean M. Nestor, members of the

Committee of Petitioners (“Committee”) sponsoring a proposed amendment to the Municipal

Charter of the City of Toledo, Ohio entitled “Lake Erie Bill of Rights” (“LEBOR” or “Proposed

Charter Amendment”), proceeding by and through counsel, set forth their Verified Complaint as
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follows:

PRELIMINARY STATEMENT

1. Relators seek a writ of mandamus to compel the Respondents, Dr. Bruce Saferin,

Brenda Hill, Joshua Hughes and David Karmol, all of whom are members of the Lucas County

Board of Elections, (“Respondents,” “BOE”) to comply with the requirements of the Municipal

Charter of the City of Toledo and Ohio constitutional, statutory, and common law to place the

proposed LEBOR, an initiated charter amendment, onto the Toledo, Ohio ballot for the

November 6, 2018 general election. The Committee circulated the proposal within the City of

Toledo for the purpose of gathering requisite numbers of elector signatures during 2017 and

2018.  A copy of the Proposed Charter Amendment petition is attached hereto as Exhibit A and is

incorporated fully by reference as though herein rewritten.

JURISDICTION

2. Jurisdiction generally lies with this Court pursuant to O.R.C. Chapter 2731, which

governs mandamus proceedings in the courts, and specifically lays jurisdiction in Ohio’s

Supreme Court by O.R.C. § 2731.02.

3. The claims in this matter arise from Respondents’ denial of Relators’ legal rights,

which occurred when Respondents refused on August 28, 2018 to perform their legal duty to

place the LEBOR on the ballot for the November 6, 2018 general election, as further delineated

below. 

THE PARTIES

4. Relators, Bryan Twitchell, Julian C. Mack and Sean M. Nestor, members of the

Petitioners Committee sponsoring the LEBOR, are registered electors in the City of Toledo who
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associated for the purpose of gathering elector signatures on a formal petition for a public vote on

a Proposed Charter Amendment to change the local environmental laws of Toledo. The Proposed

Charter Amendment creates a Bill of Rights for Lake Erie stating that Lake Erie and its

watershed possess a right to exist, flourish and naturally evolve; that the people of Toledo have a

right to a clean and healthy Lake Erie; a collective and individual right to self-government in

their local community and a right to a system of government that protects their rights; and that

any corporation or government that violates the rights of Lake Erie could be prosecuted by the

city or and/or be held civilly liable for all harm to the Lake caused by their activities. 

5.  Relators bring this suit on behalf of themselves and on behalf of other electors who

desire to vote for the Proposed Charter Amendment in Toledo. 

6. Respondents, Dr. Bruce Saferin, Brenda Hill, Joshua Hughes and David Karmol, all of

whom are members of the Lucas County Board of Elections, are being sued in their official

capacities for their failure and refusal to place the proposed LEBOR on the November 6, 2018

election ballot. As BOE members, they are capable of being sued and of having their decisions

challenged in, and determined by, Ohio courts.

FACTUAL AVERMENTS

7. On August 6, 2018. Relators and their supporters turned in part-petitions bearing

approximately 10,500 signatures to require placement of LEBOR on the next electoral ballot. On

August 10, 2018, the Lucas County Board of Elections notified the Clerk of Toledo City Council

that at least 6,438 signatures were verified as those of current registered voters, easily surpassing

the minimum requirement of 5,244 registered voter signatures and meeting the signature

threshold required to qualify the initiative to the ballot.
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8.  On or about August 14, 2018, the Clerk of Toledo City Council, pursuant to his

express responsibility under § 5 of the Toledo Municipal Charter, instructed the BOE to put the

LEBOR on the November 6, 2018 ballot for a public vote. 

9. On August 28. 2018, the BOE voted 4-0 to reject the LEBOR from the ballot for the

reason that, in the opinion of the BOE, the Proposed Charter Amendment contains provisions

that are purportedly beyond the scope of the City of Toledo to enact.

10.  In reaching its decision, the BOE improperly reviewed the substance of the LEBOR,

pre-election, claiming that the BOE was required by unnamed decisions of the Ohio Supreme

Court to bar the initiative from the ballot, in direct conflict with the Clerk of Toledo City

Council’s order to place the initiative on the ballot.

STATUTORY AND LEGAL FRAMEWORK

11. The pathway for the filing and processing of initiative petitions originating with the

Electors of the City of Toledo is set by a combination of the Toledo City Charter. the Ohio

Constitution and Ohio Revised Code. 

12. Section 5 of the Charter allows Proposed Charter Amendments to be initiated: 

Any amendment to this Charter may be submitted to the electors of the City for

adoption by resolution of the Council, two-thirds of the members thereof concurring, and

shall be submitted when a petition is filed with the Clerk of the Council setting forth the

proposed amendment and signed by not less than ten percent of the electors. In either

case, the proposed amendment shall be voted upon at the next regular municipal election

if one shall occur not less than sixty, nor more than one hundred and twenty days after the

passage of a resolution therefor by the Council. Otherwise, a special election shall be

called and held within the time aforesaid for the consideration of such proposed

amendment. It shall be the duty of the Clerk to notify the election authorities of the

adoption by the Council of a resolution for submission of a proposed amendment, or of

his or her determination that a sufficient petition for submission has been filed with him

or her; and the Clerk shall request the election authorities to provide for an election as

aforesaid.
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The phrase “10 percent of the electors” means 10 percent of the number of electors voting in the

most recent municipal election, per State ex rel. Huebner v. W. Jefferson Village Council, 75

Ohio St.3d 381, 662 N.E.2d 339 (1995); State ex rel. Wilen v. City of Kent, 144 Ohio St.3d 121,

41 N.E.3d 390, 2015-Ohio-3763 (2015). 

13.  After the Clerk of Toledo City Council, on or about August 14, 2018, requested the

Lucas County BOE to put the LEBOR on the ballot, the BOE was legally obligated to do so no

later than September 7, 2018, sixty (60) days before the November 6, 2018 general election,

according to § 5 of the Toledo Charter. The BOE, however, failed and neglected to discharge this

duty. 

14. The technical, ministerial requirements that govern the BOE’s processing of initiative

petitions appear in O.R.C. § 3501.38, which requires petitions to be signed by electors qualified

to vote on the issue. Signatures must be made in ink; each signer must place on the petition the

signer’s name, date of signing, and location of voting residence. The petitions must have, on each

paper, the circulators’ indication of number of signatures and the circulators’ statement that they

witnessed the signatures of qualified signers. The Petition must be submitted with all part

petitions at one time. It is undisputed that these requirements were properly observed by Relators

and that sufficient numbers of valid signatures were timely submitted on petition forms which

complied with the requirements of statute, specifically, O.R.C. § 731.28. 

15.  The Lucas County BOE correctly discharged its ministerial O.R.C. § 731.28

responsibilities. But in the Board’s deliberations on August 28, 2018 concerning whether or not

to put the LEBOR on the ballot, the BOE engaged in unconstitutional pre-election review of the

substance of the Proposed Charter Amendment and voted unanimously to reject the LEBOR
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from the ballot ostensibly because the Proposed Charter Amendment contains provisions that are

beyond the power of the City of Toledo to enact and the Ohio Supreme Court ostensibly

“requires” the LEBOR to be stricken. 

16.  The BOE’s decision to keep the LEBOR off the ballot contradicts decisions of the

Ohio Supreme Court that prohibit county boards of elections from invalidating municipal

initiatives from the ballot based on substantive evaluations of legality. See State ex rel.

Youngstown v. Mahoning Cty. Bd. of Elections, 2015-Ohio-3761, ¶ 4, 144 Ohio St. 3d 239, 240

(“The boards of elections, however, do not have authority to sit as arbiters of the legality or

constitutionality of a ballot measure’s substantive terms. . . .”);  Morris v. Macedonia City

Council, 71 Ohio St.3d 52, 55, 641 N.E.2d 1075 (1994).  

17.  Respondents members of the BOE are barred by the Ohio Supreme Court’s

interpretations of relevant constitutional principles from peremptorily “invalidating” the LEBOR

on the ground of the proposal’s substantive content; or because the initiative purportedly is

beyond the power of the City of Toledo to enact.  Since the LEBOR conforms to the structural

requirements of constitution and statute, with the requisite numbers of eligible elector signatures,

it must be put to a formal public vote at the November 6, 2018 general election. Respondents’

formal vote to deny placement of the LEBOR was unconstitutional, arbitrary, illegal, and an

abuse of their legal authority and discretion. By doing so, Respondents members of the BOE

unconstitutionally deprived Relators and all Toledo voters of their right to petition for and vote

on an initiative, and further denied due course of law to Relators and also denied Relators their

constitutional free speech rights and rights of association. 
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FIRST CAUSE OF ACTION

(Elections Officials May Not Determine Substantive Legality

 or Constitutionality of Charter Proposals)

18. Relators incorporate by reference as though fully rewritten herein the contents of the

foregoing paragraphs 1 through 17.

19. The Lucas County BOE is constitutionally barred from deciding whether the Proposed

Charter Amendment conforms to a legal standard or interpretation of Ohio law. The BOE is

strictly limited to reviewing the sufficiency of the Petition and to signature validity, and may not

review or pass upon the initiative’s substantive terms.

20.  The BOE’s rejection of the Proposed Charter Amendment abridged the City of

Toledo’s home rule powers under Ohio Const. XVIII, §§ 3 and 7 and also the right of the electors

of Toledo, including the Committee of Petitioners, to have the fruits of those powers in the form

of a public vote.

21.  Also, the BOE decision exceeded its powers under O.R.C. § 731.28 and other

statutes, as well as multiple Supreme Court interpretations of the initiative right under the Ohio

Constitution which form the common law that limits the BOE to the exercise of ministerial

review of initiatives such as the LEBOR.

22. The BOE’s determination that the LEBOR initiative was “outside the scope of the

City of Toledo to enact” necessarily involved scrutiny of the content of the Proposed Charter

Amendment and invocation of BOE members’ subjective beliefs about whether the LEBOR falls

outside the scope of permissible enactments by Toledo as a charter city. The analytical process

used by the BOE and drawn from unnamed Ohio Supreme Court scoping decisions resulted in a

BOE decision months before the election that the LEBOR is illegal and/or unconstitutional. The
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Respondents members of the BOE improperly neglected and refused to place the Proposed 

Charter Amendment on the ballot at their August 28, 2018 meeting.  

23.  Respondents members of the BOE, by their rejection of the Proposed Charter

Amendment from the ballot, deprived Relators of their constitutional right under Ohio Const.

Art. I, § 2 to change the form and manner of government via initiative petition. The adverse BOE

decision further violated Relators’ rights under Art. I, § 2 by depriving them of the right to

legislate via initiative petition. It further deprived Relators of their rights of free speech and

association for the purpose of petitioning their government for redress of grievances by means of

election initiatives under U.S. Const. First Amendment and Ohio Const. Art. I, §§ 3 and 11.

24. Relators are entitled to a writ of mandamus from the Court ordering Respondents,

members of the BOE, to place the Proposed Charter Amendment (Exhibit A) on the ballot for the

November 6, 2018 election.

SECOND CAUSE OF ACTION

(LEBOR Is Within the Scope of Toledo’s 

Authority to Enact Via Initiative)

25. Relators incorporate by reference as though fully rewritten herein the contents of the

foregoing paragraphs 1 through 24.

26. Contrary to the legal conclusion clearly at the core of the decision of the Lucas

County BOE to rule the LEBOR off the ballot, the petition falls within the scope of a municipal

political subdivision's authority to enact via initiative. 

27.  Mandamus will lie to compel a board of elections to submit a charter amendment

proposed by initiative petition to the electorate if the amendment involves a subject which a

municipality is authorized by law to control by legislative action. State ex rel. N. Main St.
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Coalition v. Webb, 106 Ohio St.3d 437, 2005-Ohio-5009, 835 N.E.2d 1222, ¶ 34; Ohio

Constitution, Article II, Section 1f; State ex rel. Sensible Norwood v. Hamilton County Bd. of

Elections, 148 Ohio St.3d 176, 2016-Ohio-5919, ¶ 9 (2016).

28. “Administrative actions are not subject to initiative.” N. Main St. Coalition,

2005-Ohio-5009 at ¶ 34, cited at Sensible Norwood, ¶ 13. The LEBOR does not propose

administrative provisions. It enacts new law, repeals no existing law nor does it refer to or

incorporate existing charter or ordinance provisions of Toledo’s local law. The LEBOR centrally

advances the legal doctrine of the rights of nature and legislates enforcement mechanisms for its

implementation. 

29. The LEBOR falls within the scope of a municipal political subdivision's authority to

enact via initiative because any initiative proposing legislative enactments may be placed on the

ballot for a vote by the electors. Pre-election substantive review by the BOE is unlawful. E.g.,

State ex rel. Espen v. Wood Cty. Bd. of Elections, 2017-Ohio-8223 (headnote: “County board of

elections not authorized to decide legality or constitutionality of proposed charter amendment’s

substantive terms”); accord, State ex rel. Khumprakob v. Mahoning Cty. Bd. of Elections, 2018-

Ohio-1602, ¶ 12 (Fischer, J., concurring in judgment only).

30. The Lucas County Board of Elections’ 4-0 vote on August 28, 2018 to keep the

LEBOR off the November 6, 2018 general election ballot was arbitrary, an abuse of discretion,

and unlawful and under principles governing mandamus actions it must be placed on the ballot.

RELATORS ARE ENTITLED TO A WRIT OF MANDAMUS

31. The writ of mandamus is an extraordinary remedy that arose historically to deal with

situations like this, where there is no other avenue for justice. It is the Court’s duty in such
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situations to review the actions of respondent boards of elections to place limits on the exercise

of their discretion to ensure that discretion is not exercised arbitrarily, or abused. It is further the

Court’s duty, when a governmental official has refused to undertake a nondiscretionary act, to

order such act to be undertaken.

32. At the August 28, 2018 BOE meeting to determine whether or not to place the

LEBOR on the ballot, Relators’ counsel informed the BOE members both orally in a statement,

and by letter of their nondiscretionary duty to place the LEBOR on the ballot. (Exhibit B). Since

Respondents barred the LEBOR from the November 6, 2018 ballot, and the election is fewer than

70 days away, as of the filing of this Verified Complaint, Relators have no adequate remedy at

law and must be allowed to pursue mandamus relief in this Court.

32. The Respondents’ collective refusal to place the LEBOR on the ballot was improper,

unlawful, an abuse of discretion and arbitrary, and must be overruled by this Court.

33.  The acts or omissions of Respondents were ultra vires insofar as they ignored

constitutional and statutory requirements. Respondents' acts and omissions must be corrected by

a specific mandate from the Court. The Court must intervene to vindicate the rights of all of the

Relators and to protect their rights under the Ohio Constitution and Toledo City Charter to vote

on properly-initiated municipal charter amendments.

34. Relators are entitled to a writ of mandamus to compel the Respondents members of

the Lucas County BOE to comply with the requirements of the Ohio Constitution and statutes

and to place the LEBOR proposal on the ballot for the November 6, 2018 general election.

REQUEST FOR EXPEDITED REVIEW

35. Due to the proximity of the November 6, 2018 election, Relators request an expedited
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determination of this lawsuit, pursuant to S.C.R.P. 12.08. This lawsuit is being filed approxi-

mately 67 days prior to the election. Relators have no plain or adequate remedy at law to correct

the unlawful, unreasonable and/or arbitrary acts and abuses of discretion committed by the

Respondents. Expedited review is necessary for a timely decision to allow placement of the

LEBOR proposal on the ballot in time for the election.

WHEREFORE, Relators pray the Court issue a peremptory writ of mandamus, or

alternatively, an alternate writ, pursuant to O.R.C. Chapter 2731, which requires Respondents

members of the Lucas County Board of Elections to immediately place the Lake Erie Bill of

Rights Charter Amendment proposal on the November 6, 2018 general election ballot for a

public vote.  Relators further request that they be awarded their costs and reasonable attorney

fees, and such other and further relief at law or in equity as the Court may deem necessary and

proper in the premises.

Respectfully submitted,

/s/ Terry J. Lodge           

Terry J. Lodge, Esq. (S.Ct. #0029271)

316 N. Michigan St., Suite 520

Toledo, OH 43604-5627

Phone (419) 205-7084

Fax (419) 452-8053

tjlodge50@yahoo.com

/s/ Jensen Silvis              

Jensen Silvis, Esq., (S.Ct. #0093989 )

190 North Union Street, Suite 201

Akron, OH 44304

Phone (330) 696-8231

Fax (330) 348-5209

JSilvis.law@gmail.com

Co-Counsel for Relators
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IN THE SUPREME COURT OF OHIO

State of Ohio, ex rel. Bryan Twitchell, et al., 

Relators,

-vs- 

Lucas County Board of Elections, et al., 

Respondents.

)   Case No. 

     

)

) VERIFIED COMPLAINT FOR
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) (Expedited Election Case Pursuant

To S.C.R.P. 12.08)

)

) Exhibits volume

)
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PETITION FOR SUBMISSION OF PROPOSED

AMENDMENT TO CHARTER

Constitution of Ohio, Art. XVIII, Section 9 and 14; Revised Code 731.28 - .41, 3503.06

To be signed by ten percent of the electors, based upon the total vote cast 

at the last preceding general municipal election.

NOTICE – Whoever knowingly signs this petition more than once, signs a name other than his own, 

or signs when not a legal voter, is liable to prosecution.

To the Council, the legislative authority of the City of Toledo, Ohio: 

We, the undersigned, qualified electors of the City of Toledo, Ohio respectfully petition the 

legislative authority to forthwith provide by Ordinance, for the submission to the electors of the

City of Toledo, the following proposed amendment to the Charter of the City of Toledo to-whit:

LAKE ERIE BILL OF RIGHTS

ESTABLISHING A BILL OF RIGHTS FOR LAKE ERIE, WHICH PROHIBITS ACTIVITIES AND 

PROJECTS THAT WOULD VIOLATE THE BILL OF RIGHTS

We the people of the City of Toledo declare that Lake Erie and the Lake Erie watershed comprise 

an ecosystem upon which millions of people and countless species depend for health, drinking 

water and survival. We further declare that this ecosystem, which has suffered for more than a 

century under continuous assault and ruin due to industrialization, is in imminent danger of 

irreversible devastation due to continued abuse by  people and corporations enabled by reckless 

government policies, permitting and licensing of activities that unremittingly create cumulative 

harm, and lack of protective intervention. Continued abuse consisting of direct dumping of 

industrial wastes, runoff of noxious substances from large scale agricultural practices, including 

factory hog and chicken farms, combined with the effects of global climate change, constitute an 

immediate emergency.

We the people of the City of Toledo find that this emergency requires shifting public governance 

from policies that urge voluntary action, or that merely regulate the amount of harm allowed by 

law over a given period of time, to adopting laws which prohibit activities that violate 

fundamental rights which, to date, have gone unprotected by government and suffered the 

indifference of state-chartered for-profit corporations. 

We the people of the City of Toledo find that laws ostensibly enacted to protect us, and to foster 

our health, prosperity, and fundamental rights do neither; and that the very air, land, and water – 

on which our lives and happiness depend – are threatened. Thus it has become necessary that we 

reclaim, reaffirm, and assert our inherent and inalienable rights, and to extend legal rights to our 

natural environment in order to ensure that the natural world, along with our values, our interests, 

and our rights, are no longer subordinated to the accumulation of surplus wealth and 

unaccountable political power.
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We the people of the City of Toledo affirm Article 1, Section 1, of the Ohio State Constitution, 

which states: “All men are, by nature, free and independent, and have certain inalienable rights, 

among which are those of enjoying and defending life and liberty, acquiring, possessing, and 

protecting property, and seeking and obtaining happiness and safety.”

We the people of the City of Toledo affirm Article 1, Section 2, of the Ohio State Constitution, 

which states: “All political power is inherent in the people. Government is instituted for their 

equal protection and benefit, and they have the right to alter, reform, or abolish the same, 

whenever they may deem it necessary; and no special privileges or immunities shall ever be 

granted, that may not be altered, revoked, or repealed by the general assembly.”

And since all power of governance is inherent in the people, we, the people of the City of Toledo, 

declare and enact this Lake Erie Bill of Rights, which establishes irrevocable rights for the Lake 

Erie Ecosystem to exist, flourish and naturally evolve, a right to a healthy environment for the 

residents of Toledo, and which elevates the rights of the community and its natural environment 

over powers claimed by certain corporations. 

Section 1 – Statements of Law – A Community Bill of Rights

(a) Rights of Lake Erie Ecosystem. Lake Erie, and the Lake Erie watershed, possess the right 

to exist, flourish, and naturally evolve. The Lake Erie Ecosystem shall include all natural 

water features, communities of organisms, soil as well as terrestrial and aquatic sub 

ecosystems that are part of Lake Erie and its watershed.

(b) Right to a Clean and Healthy Environment. The people of the City of Toledo possess the 

right to a clean and healthy environment, which shall include the right to a clean and healthy 

Lake Erie and Lake Erie ecosystem.

(c) Right of Local Community Self-Government. The people of the City of Toledo possess 

both a collective and individual right to self-government in their local community, a right to a 

system of government that embodies that right, and the right to a system of government that 

protects and secures their human, civil, and collective rights.

(d) Rights as Self-Executing. All rights secured by this law are inherent, fundamental, and 

unalienable, and shall be self-executing and enforceable against both private and public 

actors. Further implementing legislation shall not be required for the City of Toledo, the 

residents of the City, or the ecosystems and natural communities protected by this law, to 

enforce all of the provisions of this law.

Section 2 – Statements of Law – Prohibitions Necessary to Secure the Bill of Rights

(a) It shall be unlawful for any corporation or government to violate the rights recognized 

and secured by this law. “Corporation” shall include any business entity.
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(b) No permit, license, privilege, charter, or other authorization issued to a corporation, by 

any state or federal entity, that would violate the prohibitions of this law or any rights secured 

by this law, shall be deemed valid within the City of Toledo.

Section 3 – Enforcement

(a) Any corporation or government that violates any provision of this law shall be guilty of an 

offense and, upon conviction thereof, shall be sentenced to pay the maximum fine allowable 

under State law for that violation. Each day or portion thereof, and violation of each section 

of this law, shall count as a separate violation.

(b) The City of Toledo, or any resident of the City, may enforce the rights and prohibitions of 

this law through an action brought in the Lucas County Court of Common Pleas, General 

Division. In such an action, the City of Toledo or the resident shall be entitled to recover all 

costs of litigation, including, without limitation, witness and attorney fees.

(c) Governments and corporations engaged in activities that violate the rights of the Lake 

Erie Ecosystem, in or from any jurisdiction, shall be strictly liable for all harms and rights 

violations resulting from those activities.

(d) The Lake Erie Ecosystem may enforce its rights, and this law’s prohibitions, through an 

action prosecuted either by the City of Toledo or a resident or residents of the City in the 

Lucas County Court of Common Pleas, General Division.  Such court action shall be brought 

in the name of the Lake Erie Ecosystem as the real party in interest. Damages shall be 

measured by the cost of restoring the Lake Erie Ecosystem and its constituent parts at least to 

their status immediately before the commencement of the acts resulting in injury, and shall be 

paid to the City of Toledo to be used exclusively for the full and complete restoration of the 

Lake Erie Ecosystem and its constituent parts to that status.

Section 4 – Enforcement – Corporate Powers

(a) Corporations that violate this law, or that seek to violate this law, shall not be deemed to 

be “persons” to the extent that such treatment would interfere with the rights or prohibitions 

enumerated by this law, nor shall they possess any other legal rights, powers, privileges, 

immunities, or duties that would interfere with the rights or prohibitions enumerated by this 

law, including the power to assert state or federal preemptive laws in an attempt to overturn 

this law, or the power to assert that the people of the City of Toledo lack the authority to 

adopt this law.

(b) All laws adopted by the legislature of the State of Ohio, and rules adopted by any State 

agency, shall be the law of the City of Toledo only to the extent that they do not violate the 

rights or prohibitions of this law.
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Section 5 – Effective Date and Existing Permit Holders

This law shall be effective immediately on the date of its enactment, at which point the law shall 

apply to any and all actions that would violate this law regardless of the date of any applicable 

local, state, or federal permit.

Section 6 – Severability

The provisions of this law are severable. If any court decides that any section, clause, sentence, 

part, or provision of this law is illegal, invalid, or unconstitutional, such decision shall not affect, 

impair, or invalidate any of the remaining sections, clauses, sentences, parts, or provisions of the 

law. This law would have been enacted without the invalid sections.

Section 7 – Repealer

All inconsistent provisions of prior laws adopted by the City of Toledo are hereby repealed, but 

only to the extent necessary to remedy the inconsistency.

Pursuant to Charter Section 94, we hereby designate the following petitioners as a committee to be 

regarded as filing this petition or its circulation: 

1. Brittney Ann Bradner, 1655 Kedron St Toledo, Ohio 43605

2. Julian C. Mack, 2124 Joffre Ave Toledo, Ohio 43607

3. Michelene McGreevy, 2621 Whiteway Rd Apt 5 Toledo, Ohio 43606

4. Sean M. Nestor, 4640 288th Street, Toledo, Ohio 43611 

5. Bryan Twitchell, 2509 Aldringham Rd Toledo, Ohio 43606

NOTICE – Whoever knowingly signs this petition more than once, signs a name other than his 

own, or signs when not a legal voter, is liable to prosecution. 

Signatures on this petition must only be from the City of Toledo, Lucas County, Ohio and must 

be written in ink.

# Signature Printed Name
Residence in Toledo, OH

(Street and Number)
Date

1

2

3

4

5

6

7
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8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36
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37

38

39

40

41

42

43

44

45

46

47

48

49

50

AFFIDAVIT OF CIRCULATOR – Toledo Charter Section 92

I, _______________________________, [PRINT NAME OF CIRCULATOR], being first duly 

sworn, do depose and say that I am the circulator of the foregoing initiative petition containing 

_____ [NUMBER] signatures and to the best of my knowledge and belief each signature is the 

genuine signature of the person it purports to be, and that it was made in my presence. I make 

this affidavit under penalty of election falsification. 

WHOEVER COMMITS ELECTION 

FALSIFICATION IS GUILTY OF A 

FELONY IN THE FIFTH DEGREE 

____________________________________

Signature of Circulator 

Permanent Resident Address of Circulator

NOTARY

The foregoing was sworn to me and subscribed in my presence on this _____ day of 

________________, 20___. 

________________________________

Notary Public
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Law Office

TERRY JONATHAN LODGE

 316 N. Michigan Street, Suite 520          Phone (419)  205-7084

       Toledo, Ohio 43604-5627           Fax (419) 452-8053

         lodgelaw@yahoo.com

August 28, 2018

Dr. Bruce Saferin, Chairman

Brenda Hill

Joshua Hughes

David Karmol

c/o Lavera Scott, Director

c/o Theresa Gabriel, Deputy Director

Lucas County Board of Elections

One Government Center, Ste. 300

Toledo,  OH 43604
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RE: Lake Erie Bill of Rights initiative petition (memorandum on legal obligations of

                   Board of Elections)

Dear Members of the Lucas County Board of Elections, Director Scott and 

Deputy Director Gabriel:

On behalf of  Brittney Ann Bradner, Julian C. Mack, Michelene McGreevy, Sean M.

Nestor, and Bryan Twitchell, the sponsoring Committee of Petitioners for the Lake Erie Bill of

Rights (hereinafter “Committee”), I’m writing to provide the legal context in which the Board of

Elections (“BOE”) is required to consider and act upon the Bill of Rights proposal (hereinafter

“LEBOR”).  

BOE Consideration of Whether Parts of the Proposal Are Outside

Of Municipal Power to Enact Is Unconstitutional and Impermissible

The central principle that governs the BOE’s deliberations over whether to put LEBOR

on the ballot is that the Board’s role is ministerial and limited.  At least 6,438 signatures - many

more than necessary - were gathered on part-petition forms that met applicable format

requirements. The proposal represents a unified approach to an identified public health and

environmental crisis involving the Lake Erie watershed; it meets single-subject requirements.

The Committee has a clear legal right to placement of the LEBOR on the ballot, free of any

considerations by the BOE of its contents or speculation as to whether parts of it may be legally

unenforceable if LEBOR is voted into law by the electors. The BOE has no discretion to reject

LEBOR from the ballot.
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There are many Ohio Supreme Court cases supporting this conclusion.

We acknowledge that in 2016, the General Assembly enacted House Bill 463 (“HB 463")

concerning the authority of boards of elections. HB 463 changed the Ohio Revised Code in

several places:  O.R.C. § 3501.11(K)(2), O.R.C. § 3501.38(M), and O.R.C. § 3501.39(A)(3). In

particular, O.R.C. § 3501.38(M)(1)(a) added this new responsibility: “(a) Whether the petition

falls within the scope of a municipal political subdivision's authority to enact via initiative,

including, if applicable, the limitations placed by Sections 3 and 7 of Article XVIII of the Ohio

Constitution on the authority of municipal corporations to adopt local police, sanitary, and other

similar regulations as are not in conflict with general laws, and whether the petition satisfies the

statutory prerequisites to place the issue on the ballot.” 

There is much controversy over this new wording, and the Ohio Supreme Court has

struck these provisions of HB 463, as explained below.  Boards of elections are part of the

Executive Branch, under the Secretary of State. Courts are part of the Judicial Branch. Boards of

election have ministerial responsibilities such as counting and verifying the adequacy of elector

signatures on petitions. The new § 3501.38 gave powers to boards of election that are the

province of the courts. i.e., determining whether an initiative falls within limits imposed by the

Ohio Constitution and certain statutes. Most members of boards of elections are not lawyers and

are not qualified to make legal decisions.  And even when they are lawyers, the General

Assembly’s use of magic words such as “within the scope of authority” cannot lawfully

transform a BOE's ministerial review into a legal veto. Boards of elections have no authority

under the separation of powers doctrine, which allocates different powers to the Executive and

Judicial branches, to take on court-like review of the LEBOR.

In 2015, the Supreme Court, in State ex rel. Youngstown v. Mahoning Cty. Bd. of

Elections, 2015-Ohio-3761, ¶ 4, 144 Ohio St. 3d 239, 240, 41 N.E.3d 1229, 1231, directed the

Mahoning County Board of Elections to put a charter amendment proposal similar to the LEBOR

on the ballot. The BOE had claimed that the proposed amendment was unconstitutional and

refused to put it up for a vote by the electors. In finding that the BOE abused its discretion, the

Ohio Supreme Court said:

The boards of elections, however, do not have authority to sit as arbiters of the legality or

constitutionality of a ballot measure’s substantive terms. An unconstitutional amendment

may be a proper item for referendum or initiative. Such an amendment becomes void and

unenforceable only when declared unconstitutional by a court of competent jurisdiction. Any

other conclusion would authorize a board of elections to adjudicate a constitutional question

and require this court to affirm its decision even if the court disagreed with the board's

conclusion on the underlying constitutional question, so long as the board had not abused its

discretion.

Id. at ¶ 11. (Emphasis added).  The BOE has no authority to even ask whether the proposed law

would be constitutional were it enacted.
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The Mahoning BOE had acted on the personal opinions of its members about the

constitutionality of the proposal. But questions of legality and constitutionality are for judges to

decide based on objective considerations, and not until after the election. 

The Ohio Supreme Court in State ex rel. Espen v. Wood Cty. Bd. of Elections, 2017-Ohio-

8223, 2017 WL 4701143 (2017) (Slip Op.) held that boards of elections cannot use O.R.C.

3501.38(M)(1)(a) to keep a proposed measure off the ballot. The Court recognized that the scope

of authority review codified by HB 463 is unconstitutional:

 

This attempt by the General Assembly to grant review power to the election boards violates

the Constitution because “‘the administration of justice by the judicial branch of the

government cannot be impeded by the other branches of the government in the exercise of

their respective powers.’” State v. Bodyke, 126 Ohio St.3d 266, 2010-Ohio-2424, 933 N.E.2d

753, ¶ 45, quoting State ex rel. Johnston v. Taulbee, 66 Ohio St.2d 417, 423 N.E.2d 80

(1981), paragraph one of the syllabus. To the extent that R.C. 3501.38(M)(1)(a) authorizes

and requires boards of elections to make substantive, preenactment legal evaluations, it

violates the separation-of-powers doctrine and is unconstitutional.”

(Emphasis added).  Espen, ¶ 15.

 In State ex rel. Flak v. Betras, 2017-Ohio-8109, ¶¶ 41-42, decided only weeks before

Espen, Supreme Court Justice Fischer had dissented along with Justices O’Connor and O’Neil,

giving this assessment of the illegality of O.R.C. 3501.11(K)(2) and 3501.38(M):

This court’s jurisprudence limiting the authority of county boards of elections to

review the constitutionality of proposed ballot measures rested squarely on separation-of-

powers considerations. Youngstown, 144 Ohio St.3d 239, 2015-Ohio-3761, 41 N.E.3d

1229, at ¶ 11 (holding that questions of constitutional interpretation are resolved by the

courts, not the elections boards); State ex rel. Ebersole v. Powell, 141 Ohio St.3d 17,

2014-Ohio-4283, 21 N.E.3d 274, ¶ 6 (“Nor can the city council assess the constitution-

ality of a proposal, because that role is reserved for the courts”). It follows that the

General Assembly’s grant of judicial-review power to the elections boards violates the

Constitution, because “[the administration of justice by the judicial branch of the

government cannot be impeded by the other branches of the government in the exercise of

their respective powers,” State ex rel. Johnston v. Taulbee, 66 Ohio St.2d 417, 423

N.E.2d 80 (1981), paragraph one of the syllabus. For these reasons, I would hold that

R.C. 3501.11(K)(2) is unconstitutional to the limited extent that it requires elections

boards to make constitutional and legal conclusions pursuant to R.C. 3501.38(M). See

Hazel, 80 Ohio St.3d at 169, 685 N.E.2d 224; Thurn, 72 Ohio St.3d at 293, 649 N.E.2d

1205.

State ex rel. Flak v. Betras, 2017-Ohio-8109, ¶ 44 (Fisher, J., dissenting) (emphasis added). 

The Ohio Supreme Court has observed that “it is sometimes difficult to distinguish

Page 3 of  5

Exhibit B



between a provision that a municipality is not authorized to adopt by legislative action

(something an elections board may determine per Sensible Norwood ) and one that is simply

unconstitutional (something an elections board may not determine, per Youngstown, 144 Ohio

St.3d 239, 2015-Ohio-3761, 41 N.E.3d 1229, at ¶ 12).” Flak, 2017 -Ohio- 8109, ¶ 14.

If the BOE vetoes the LEBOR f rom the ballot, it will not only violate the separation-of-

powers doctrine, it will also violate the people’s constitutional right to use initiative to alter the

form of their government, and it will infringe the people’s exercise of core political rights. The

members of BOE cannot put their own opinions about constitutionality and legality above the

ability of the courts to make those decisions decisions, which the courts recognize can only

happen after the people have spoken.  See State ex rel. Walker v. Husted, 2015-Ohio-3749, ¶ 16:

An unconstituional proposal may still be a proper item for referendum or initiative. If

passed, the measure becomes void and unenforceable only when declared unconstitu-

tional by a court of competent jurisdiction. Until then, the people’s power of referendum

remains paramount. This conclusion is consistent with our rule that we “will not consider,

in an action to strike an issue from the ballot, a claim that the proposed amendment would

be unconstitutional if approved, such claim being premature.” State ex rel. Cramer v.

Brown, 7 Ohio St.3d 5, 6, 454 N.E.2d 1321 (1983).

  

The BOE cannot exercise a pre-election veto just because it happens to disagree with a

qualified initiative. Ohio courts have long held that BOEs have no power to prevent the

enactment of law merely because the law, if passed, will be invalid. State ex rel. Kittel v.

Bigelow, 138 Ohio St. 497, 501 (1941); Pfeifer v.Graves, 88 Ohio St. 473, 487-88 (1913).  The

Ohio Supreme Court would never allow the Governor to forbid the state legislature from voting

on a proposed bill. Separation of powers forbids that. The Ohio Supreme Court has made clear

that the Ohio legislature cannot authorize the BOE to decide whether an initiative is valid to

appear on the ballot, regardless of how strongly the BOE disagrees with the proposed measure or

may believe that it is not constitutional.

Pre-election review guarantees adjudication of unripe proposals and risks ill-considered

effects. “[The ripeness requirement ‘prevent[s] the courts, through avoidance of premature

adjudication, from entangling themselves in abstract disagreements.’” Roll v. Edwards, 156 Ohio

App. 3d 227, 2004-Ohio-767, ¶ 27 (4th App. Dist.) (quoting Abbott Laboratories v. Gardner,

387 U.S. 136 (1967), abrogated on other grounds by California v. Sanders, 430 U.S. 99 (1977)).

The same logic and law applies to boards of elections. By deciding the constitutionality, validity,

legality, scope–whatever one may call it–of a proposed measure, the BOE will necessarily be

assuming hypothetical facts and adjudicating a future controversy that does not yet exist, and

may never exist if the people vote down the initiative. A pre-election veto is nothing more than

trial by speculation.

The BOE doesn’t have the power to decide when and where the Ohio Constitution applies

to protect the people’s rights. The BOE’s members cannot deny the public a vote just because

they disagree with the proposal. The LEBOR represents hundreds of volunteer hours of signature
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gathering and campaign work. The Committee’s detailed, thoughtful proposal is required to be

accorded the same respect, legally speaking, that is given the introduction and passage of

legislation by the Ohio General Assembly. No one can dispute that the public must wait until the

General Assembly has enacted a law before a court is allowed to review its lawfulness, even if

the court believed it were clear from the start that the General Assembly’s result would be illegal.

Treatment of LEBOR as worthy of less respect than legislative proposals in the General

Assembly will not only insult the public’s voluminous efforts to propose it; it will violate core

rights of the people under the Ohio Constitution to decide it, too.

Thank you very much.

For the Committee of Petitioners,

/s/ Terry J. Lodge  

Terry J. Lodge 

cc: Committee of Petitioners
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